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srworcs | OF ELLINGHAUS® AL.vs. GRAVIER, 


. By the’ Court.:. In the year 1809, Ellinghaus _, 





\ EASTERN DISTRICT. JULY TERM) rae District. 


+ Evrincuavs 


ind Remy, who had been ina general. partnership, cag debtor 


finding themselves: in-failing circumstances, called 
a..meeting -of..their creditors, sand. entered. with’ - 
‘them into an amicable. arrangement,.the principal ’ 
clause of which was,that they should, in the  pre- 
sence and with the consent of the syndics of their 
- creditors, expose. for sale so. much of their pro- 
perty as wouldebe sufficient to pay-all their debts. 
The terms.of sale were to be six and twelve months, 
and the proceeds were.to be. paid.into the hands of 
the syndics. Inthe mean time, the debts were to_, 
bear an interest of ten per cent. from the time they 
‘had renpessingy peopmneive, : 


) COURIC a - 





CASES INTHE SUPREME COURT 
"See Asour one month after that, Ellinghaus’ and 
‘wanw Remy presented their bilan before the then Supe- 
Bo yeh tior Court of the Territory of Orleans, and obtain. 
AL’s. Sywp. 
: ‘one eda stay of proceedings against their persons and 
"property. . A meeting of theircreditors was then 
called, under the authority of the’ Court, at which 
meeting the creditors. agreed that the sale of the 
property of Ellinghaus and Remy should be: 
effected according to the terms already fixed, and - 
confirmed the nomination of the syndics already 
chosen. These proceedings were duly homologat- 
ed 5 ‘and the greater part of the property tendered 
. in the bilan was sold. ‘But before ‘a final ‘settle- 
ment of the affairs of Ellinghaas and Remy took 
place, Remy. sold ten of the slaves ‘mentioned. in 
“the schedule. Posterior to that sale a judgment. - 
‘of the Superior Court liquidated the balance, due 
by Ellinghaus and Remy to their ¢reditors at the — 
sum of $6327, 42; and “to obtain payment 
‘of that balance, the syndics have brought the pres 
weit ‘suit against the holder of anion slaves.’ 


veins taking into ssi ath the multi- 
plicity of incidents, which ‘have! swelled the récord 

' ‘ofthis case to*jts present enormous bulk, and par. 
-‘ficularly the différent sales and transfers by which 
_ Remy and his agents have endeavoured to put'the 
_ property in contest out of the reach of his creditors, 
there can’ be no doubt that ‘a sale, made under the 
‘circumstances in which he aa ee ‘ig-void 
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OF THE STATE OF LOUISIANA, 









én. two grounds ; ; woid, as, done by a, person, who East, ae 
, had no right to sell; and void, as done in fraud 
a of the creditors.’ No reasoning is deemed. ne- Sse a 
, ae ans to shew either. wie, ‘Oh ; 
Ler the Mi alti: of the Distr. Court be 
affirmed with costs. » 
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PAVIE'S HEIRS vs. CENAS. ee x 


By the Costs, This i is. an action hecaahe a> If sheriff dies’ 


gainst the wife and executrix of a deceased sheriff, ing the — 
to obtain. from her the amount of an execution, ° toi fans 
, of which, at the time of her. husband’s death, ny pam on: 
money was not recovered. it. 
: , Tue plaintiffs contend that the deed of sale. of 
; the. property executed having been made in the - — ae 
‘mame of the deceased, the’ action resulting there- _ 
‘from has passed to his executrix and heirs. The fe 
"defendant answers that such sales being made by '-° a 
"a sheriff in his public capacity, she cannot exer-  ~ a 
. '  @ise-any action against the purchaser of the: pro- ~~ 
| _ perty thus sold, that she ought not to be liable for 
the proceeds. > Judgment, having. been rendered . 
yagainst her in the Parish Court. of New-Orleans, 


a ies claimed the present appeal. |.) 0 ee 


i 


-Ir appears to this Court that in ontlen to alae wy 
the defendant liable in this case, one of two things 
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‘this property to pay. 
;quality and no’ right to enforce: that payment. 
She 1 must, rane be discharged. 
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CASES IN’ THE SUPREME COURT * 


aes a? sia Dotiet‘ought to have been proved; either that the proceeds? 
ww of this sale were paid into her hands since*the death 


of hier husband ; © or that it was through the ne-’ 
iglect or misconduct of. her husband, that the” 


- money was not: collected beforé his death.” But, ' 


on the contrary, it is recognised that ‘the term of 
payment, of the property exécuted and: sold ont 


.. this occasion was not yet elapsed, when the sheriff 


died; and-it is not pretended ‘that his widow wee 
received the money since his death. 
Turs is, therefore, one of those cases in wists 
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the acts begun by the former sheriff rust be con _ 


. tinued gnd terminated by- his successor. Whether 
.. it was or was not expressed in the deed of sale by 


him made that the price was payable to him or to 
his successors in office -is immaterial., He -sold 


2 


in his official capacity’ of sheriff; and the price , 


. Which has not been paid to him is payable into 


the hands of his successor to” be disposed of as — 


the law may direct. ‘-The present sheriff is, there- 


fore, the proper person to compel the purchaser of 
The appellant. has no 


ane is oriored and decreed that the juidgvient of 
the Parish Court be reversed, and that judgment 
be entered for the sepens with costs. 
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OF THE STATE OF LOUISIANA: ° 
(ee “BRAND vs. LIVAODATS ea cia ing om. 


© By the Che In hig case a cle pa been Brave 
made on the Judge. of the first Judicial District, itenbite! 


“i. to. shew. cause, why a mandate should: not issue han nd 
2 .‘ from. this’ Court, requiring him to:make avstates, yj, steve: vase ee 
. = time to m i 
? ment-of facts, according to the terms of the ag, boards - 
organising the Supreme Court,.&e.  .- ‘of e when ; 


. Tue-counsel for the defendant, who prayedis not poco ns a 
the appeal, having considered the ¢ause shewn in. 8"**” 
-gufficient, moves the Court to make the rule abso. 
‘tute «it appears that application was made-to: the 
Judge below to ix -the' statement of facts, before 
the judgment was actually signed ; and agrecably 
to a decision heretofore rendered. by. this Court; 

4 iv Hellis’” syndics vs. ‘Asselvo, ante 201, it was 
~- gonsidered that a party, desiring an appeal from* 

. afty of the inferior courts, may obtain frém: the 
Judge: a statemient.of facts, at any time before the | 
actual signing of the judgment. The right to”. eee 
“appeal. i is positive, and* clearly given by the eugene 4 
titution and laws of the state; itis limited to two 

- years. The. provisions of law, by which the _ 
manner of bringing up an appeal is prescriked, are . 

. ‘only relative. to .this right. In the cause shewa: ee 

‘by the Judge of the District Court, he states that- 
his judginents are frequently not signed until after 
‘the lapse of time: provided by law, and thatin such —__ 

. cases the signature.is. affixed mune pro: tune, but, y 


_-by’a fiction relates back to the period. at which they 
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396 _, CASES IN THE SUPREME COURT 

baths revtad ought to have been signed. As the law requires _ 
Wan, positively that judgments rendered by the inferior | 

, Beane gourts should ‘be .signed, we were.of opinion in 
Lavdvesie ‘the case above cited, that, without this solemnity 
%4% the judgment is not so complete, but that a state- 
mentof facts ought to be made by the‘ Judge, if 
properly applyed> for.. Fictions of law are. not 
tolerated by courts of justice, except to promote — 
7 itsends, mas secure the absolute nena, of suitors. 


Ir is, therefore, th that she rult heretofore 
" granted in this, case be made absolute and 4 that a 
mandate i issue as requested. ; 


Re : ; —— & = 
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E€ASSOU vs. BLANQUE, 


Husband’s By the Court. .The appellant is a married . 
property whe- 
ther acquired WoMan,: separated of bed’ and board. from her 
before. or dur- 5 uchand. She had brought in marriage asum of 


ing coyerture, 
is bound fur the ,. ; 
wife's rights, Money. and two slaves, who, by the stipulations of 


altho? alienated the marriage contract, becamé the <property of 
before the dis- St Pp pe y 


solution of the the husband.. One of slaves, named Rosette, was. 


marriage. 


by him sold; the other, named Cité, he exchang 
ed for.an other slave named Laguerre,, whom he 
also.sold.. Rosette and Laguerre are now the 
property. of the appellee. .Qn_ them the appellant 
claims.alien, and she has accordingly instituted 
this suit against: their présent owner, demanding 
‘that they. may be seized. and. sold.to ‘satisfy. the 








az mortgage of the wife attaches ‘to he property 
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> “OF THE STATE OF HODISIANA” . 
. judgment ‘which she has obtained: against’ toes et sttiet. ; a 






























‘18M “: ' 
husband for the restitution of her — por- a 
tion. Min ME bith! fe _ be 


is OTe only filet’ in this case is, whether os Buaxevt 
tacit mortgage which the wife “has ‘on t 
: perty of her husband; for the restituti ie Say fe ae 
dower, extends to the property which’ the husband . eS .. |. a 
‘may have alienated. The District Judge has» con ee 
ceived ‘that, this right ‘of mortgage ‘cami -be-exers 
cised only on-such property as the husband: may. 
be possessed of, at the time’ of the dissolution: of Pe 
the community... In that, we think he has erred. a 1 
The tacit mortgage of the wife, ‘similar sin this to . ; 
all general mortgages, must indeed be exercised 
first against the debtor, if he has any property left. 
In such case it isnot the intention of the law that 
the purchasers of his goods should be: disturbed. 
‘But ifj‘at the time of the dissolution of :the eqm- / 
munity, the husband is insolvent, then ‘the’ tacit 


which he has alienated. 
Tp it were otherwise, what would signify the 
wrovesion which secures ‘the dower of the*wile "by — 
a ‘legal: mortgage on‘her husband’s estate’? A 
lien, ‘to be extinguished by the “alienation: of the .” 
property, would be ‘no lien-at all: The:dower,  . 
which the law has taken. care to secure, might be 
lost ; and the wife, ‘whom it protects; ‘would. be 
exposed toutter ruin. The faculty grantéd to the 
wife of-petitioning fora separation of*goods is a. 





CASES.IN THE SUPREME GOURT, | 
ie Bast, Dissot resource pravided for by law, to enable- Se yo . ae 
Kren Tescue her dower when. it is in danger ; but should 
: Gaasoy that be he? only safeguard, it would prove in many’ 

" Buaxgve. -edses:a very impotent one ; for the whole .of the : 
husband's. property might be disposed df, before © 
- the Wafe. could even, suspect his intentions. sil 

Tat appellant is, therefore, well founded in hee a 

demand: against the appellee, so, far 4s it concerns - 
the negro wench: Rosette, who being tgcitly mort- 
. gaged! to the restitution of her Sense was sold by 
‘her husband. iain 


Wr respect to’-the negro Laguerre, it has 
been objected that, instead of claiming’ her right > 
of mortgage on him, the ‘appellant ought. to. have 
exercised it against the possessor of .Cité who, 
while mortgaged to -her;. was, exchanged for 
Laguerre. It is true the appellant might have 
exercised her recourse against the possessor of 
Cité : : but*she was not’ obliged.to do so, ‘The 
property acquired ' during. the community, of 
-which the husband is the master, is as.much liable. 
to the tacit mortgage of the wife, as: the separate _ 
estate of the husband. : The appellant had, therefore, 

the same right against the purchaser of Liaguerre, 
ps shehad against the possessor of Cité:.Much - 

has been ‘said,as to the hardship «which. results 
‘against.purchasers, from the exercise of this tacit _ 

mortgage of the wife on the property alienated by 

‘her husband. . It is. not ;the province of courts 














oF min STATE OF saitiniitiss 


alleen carepnacet Wig tahtamammelldti a 
- , laws; if it were, it might ‘be observed here that Cay’ 


the hardship is: not 90 great as ithas been’ repre: Crntee 
sented ; ‘for; ‘there is hardly a: citizen of ‘this . Brann 
‘state who does not ‘kriow that: he must act with 

due caution when he’ buys. immoveables on 
scncceieeinmatanaa ! 


Tur obj salt ahha: uate eoniinns 


is not bi upon third persons, in as ‘mtich as - 


it was not recorded, according to: law eniaeted in 
1813, is of no force. ‘This ‘suit was begun ‘be. 
fore that law was passed. Besides'the Objéct of 


_. such recording is to give notice of the contract; 


in this case the appellee hiad by the suit full notice, 

of the claitti. of the appellant and 2 th une of 
the martiage caueer as to 

useless. 


ae ashowbiehin adjudged and duchdansiad te 
judgiment-of the District Court -be reversed ; and © 
this Court proveeding to render stich judgment 4s .’ 

ieee mie sepia have rendéred, orders 
and décrees that’ the negro slaves Rosette and << 


-_ Laguerre be seized and sold tosatisfy the judgment ae | 


obtained by the appellant ST ieee 
— v2 
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ae rRibLEs srwvpres" vs. MO soe. oP. 


Tarwens’é re onli the Sica This, pain is ‘brought bei 
NeOxtea’s fote the Court on a’statement of facts,.and is take 
Insux: Co. en from »the; verdict of a; jury. and final judg- 
Sea-unwor- Ment rendered thereon, by: the Court below. 
thiness during Tye only question inthe cause to;,determine, 


the voya 


will not entitle j is, ‘whether or not the ship, mentioned i in the: poe. 


t the’ insured to 





' “yecover. Jicy: of insurance, on which the action.is founded, - 
was sea-worthy at the time she left’ New-Orleans, . 
“on the voyage ininr : 


Fane the statement of Ae no doubt: can. re- 
main. of the plaintiffs. inthe District Court hav- 
ing. proven sufficient to. make it necessary for. the 
defendants, to shew by proof on their part that the 

_ -vessel.was innafigable, or not sea-worthy, at the 
_ - period of her departure from the port of New- - 
- Orleans. 
_* Turs:they have attempted to do ; but tlie‘on- 
ly testimony produced by them. is» thesreport of 
persons *who - surveyed. her: in the Island.,.of St. 
eg ‘Thomas, where she was compelled. ‘to take refuge ; 
by stress of weather ; and from theirisurvey and 
report, it is evident that she was;,atthentime of - 
its taking place, unfit for sea ; and. this, on.ac- > 
-count of defects which probably existed at the © 
moment of-her commencing the voyage ‘insured, 
However, this circumstance was certainly not 
made out to the satisfaction of the j jury, who tried 


7 








f | or THE STATE (OF (LOUISIANA: » : 
: the cause: inthe: Court inchinin: pas their: verdict Batt, B 
ought, “according. to. principles -of law, tohave 






‘been given in: favour ‘of appellants 5: ‘and admitting Pxsnue’s (ae? 
ittto be the daty andi within the powertyof | this 21 .08te Se 


~ €ourt'to: re-examine and: decide: om mattets» a 


- fact} which have beet determined: by: ‘the: verdict . 


of. é jury (which i is by no means clear) when’ cons‘ 
__ sidered in any other way\than‘as they:may) be ne. 
‘cessary-to'a just’ application ‘of the principles of 
daw inthe correction of errors, oF ‘mistakes ~of. it, 
by: the inferior: courts ; were ‘it‘the business:of the 
Supreme ‘Courtito weigh the evidence: produced 
in: every: cauise which comes ‘before ‘it,:in'the pase, 
“flow ‘under consideration, ‘we might :and should 
‘perhaps doubt much as'to the. trath ofthe parti- 
‘cular fact, “or circumstance, on which alone :de- 
‘pends. the j | Just and legal decision Of. the Suits:-viz.: 

the: navigable or innavigable state of the ship: at 


3 thieiane: of her warsnalt from iptiew-Ortaine rte 





“We Si esti us, the satieiber of several 
-witnesses,, which proves’ that she was fit for: sea 
at that petiod ;: and-this is opposed by, nothing - 
except the'report of the persons | who surveyed | 
Aer in thedsland of St. Thomas; itis true that — 
the facts coritainfed in that repott,. (arid which’. by 
_ the consent: of parties are to’ be considered as evi- 
dence in the case) are calculated to raise-a violent 
-presumption. of the unsoundness of the ship-at the _ 
-egmunencement of the voyage : but they are not 
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a, Mitt by any additional cridénde brought ta bear on the 


; ‘ee datelat which she sdiled :: (This might. have been . | 


Prinsue’s S donie by avitnesses skilled in the. structute'of: ee 
N-Ouueeee sels, and’science of navigation, who could’have . 9 
Feve CO seated the importance, of the timbers. found tobe © @ 
4". gotteny ‘on the’examination of the ship at St.: Thos . . 9 
-  mas"rthe probable progress of rottenness; in 
pieces of wood of any given dimehsions,"in'a cere ©” 
~ tain length of time, might have beemascertainehby ©  . ” 
_ persons:acquainted with’ such subjects. ‘No tes A t : 
_.  timony-of this kind -having been offered to-exe 
|... jplainothe:repert, or apply itto thectimie of com. 
-mencing: the risque, ‘the case cited by thecounse = 9 
jof;the appellees, ‘ from’ Ea pes | 
cable to'thé:- present, ©... + 
Avariety of testimony, » oi ceieary Sioensitan | 
: stitement of facts, -was. offered tothe jury: who 
‘tried 'the' cause in the Court below : we must pre- 
‘sume that they weighed and discussed it as. they ; oe 
ought to have done’; and under the existing cir. = 9” 
‘cumstances of this case taken : altogether, we are iis 
of opinion that this verdict and the judgi : 
ine * arbed. . oe 
ae ills ‘ | 
Tri is; therefore: onered, and/idecreeds thatthe Ei 
inert: eS J a 2 
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